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Melissa Walker v. UPS Logistics (Claim No. 08-00091)
(ALJ Opinion)

Walker alleged that she sustained a low back injury while working for
UPS as a pick pack, which involved going around the warehouse to dif-
ferent skids, collecting her order into a cart.. She testified to a prior low
back strain while working with TFE, which was subsequently bought
out by UPS Supply Solutions. The Plaintiff alleged injury to her back
when she pulled a case which was loaded backwards on the skid. She
did not have immediate pain, and did not immediately report same to
her supervisor. The Plaintiff began conservative treatment and went on
vacation to Myrtle Beach, denying injury while there. However, medi-
cal evidence showed that the Plaintiff had fallen in the ocean. Diagnos-
tics taken just after the alleged work injury and then again after the fall
in the ocean, revealed that a free fragment existed following the fall in
the ocean (not after the work injury).  The ALJ was persuaded by the
substantial amount of medical evidence by the Defendant which showed
that the Plaintiff suffered from chronic low back conditions and that it
was not until she went on vacation with her family and sustained a fall
or twisting in the ocean, that her severe pain started and which ulti-
mately resulted in another MRI, which now showed a free fragment.
The ALJ noted there was no convincing proof by the Plaintiff that the
work incident was anything other than a temporary exacerbation of the
Plaintiff’s already long-standing degenerative disc disease. The Plain-
tiff’s claim was dismissed.

2.0 MULTIPLIER
Chrysalis House, Inc. v. Tackett (2008-SC-000221-WC) (to

be published) (on remand to ALJ)

The claimant was employed by Chrysalis House and sustained a work
injury in 2003 with an 11% impairment rating. The ALJ determined that
he lacked the physical capacity to return to the type of work performed
at the time of injury but that he had returned in a light duty capacity at
the same or greater wage and would be able to continue same for the
indefinite future. The claimant was awarded income benefits, including
double benefits during any period of cessation of such employment. He
moved to reopen his claim, asserting that his employment had ceased
and that he was now earning a lower wage. Chrysalis resisted on the
ground that the claimant was discharged for cause due to theft (though
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the resident from whom a money order was stolen did not press
charges). The ALJ found the alleged criminal activity to be irrelevant
for the purposes of KRS 342.730(1)(c)(2), noting that the double benefit
did not result from the illegal act but from the decision to discharge him.
Chrysalis appealed, asserting that public policy should prohibit the
claimant from profiting from criminal activity and that the legislature
did not intend for the words “with or without cause” to supersede that
policy. KRS 342.730(1)(a) - (e) provide compensation for “disability”
caused by a work-related injury and (1)(c)(2) permits a double income
benefit if post-injury employment at the same or a greater wage ceases
“for any reason with or without cause," provided that the reason relates
to the disabling injury. The claimant argued that the statute is clear and
unambiguous.

The Supreme Court noted that the above cited statute appears at first
blush to provide clearly a double benefit during a period of cessation of
employment at the same or greater wage “for any reason, with or with-
out cause.” They observe that KRS 342.730(1) authorizes income bene-
fits to be awarded for “disability” that results from a work-related in-
jury. Therefore, the Court concluded that when read in context, the stat-
ute permits a double recovery during any period that employment at the
same or a greater wage ceases, provided that the reason relates to the
disabling injury. The Supreme Court remanded to the ALJ to determine
if the reason for a cessation of employment at the same or a greater
wage related to the claimant’s injury.

“GOING AND COMING” RULE
Barry v. US Airways (2008-CA-001811-WC)(not to be

published, not final)

The ALJ dismissed Barry’s claim because it was barred by the “going
and coming” rule; the Board upheld the dismissal, which was reversed
by the Court of Appeals. Barry was injured in a motor vehicle accident
upon returning from a 3-day computer training program in North Caro-
lina. She flew into the Louisville airport, her normal place of employ-
ment, following the training and while on her way home, was involved
in the accident. The Court of Appeals held that as Barry was required to
attend a training in North Carolina, as a condition to her employment
and for the benefit of US Airways, her travel (and thus injury) fell under
the traveling employee exception to the “going and coming” rule. The
car trip was noted as the final step necessary to complete the travel re-
quired for the training, and as such , it was an integral step in her atten-
dance at the training.

ALJ Senate Confirmations

On March 26, 2009, the Kentucky Senate confirmed all of the following
ALJ appointments of Governor Bashear:

Caroline Pitt Clark
Douglas W. Gott
Edward Hays

Richard M. Joiner
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SPONSORED BY: JONES DIETZ & SWISHER PLLC
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SPEAKERS TO INCLUDE:

+ Dwight Lovan, Commissioner, Dept. of
Workers’ Claims

+ Roasalie Faris, R.N., CCM, COHN-S, Sr. VP, Occu-
pational Managed Care Alliance, Inc.

¢+ Michael M. Best, M.D., The Assessment Centers

¢+ Ed Meredith, Claims Supervisor/SIU Manager, Un-
derwriter’s Safety and Claims

+ Brian Sweeney, Vice President, the Matrix Com-
panies

Workshop Co-Sponsors:
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For Workshop Registration:
Email to: djones@jdsplic.com or Phone: 859.594.4200 x21

For Hotel Accommodations at the Crowne Plaza:
Phone: 1.800.626.2708
Reference “Adjuster Workshop” for special group rates
COMMENTS FROM PAST ATTENDEES

“Great Program! Fantastic for new adjusters.”

“This seminar is a must for the new or inexperienced ad-
juster and is also very beneficial to the seasoned adjuster.”

“I thought this was one of the best adjuster seminars that |
have attended.”

“Very informative, highly recommend this workshop.”

Joseph W. Justice

Otto Daniel Wolff, IV

New Mileage Rate

The mileage reimbursement rate beginning April 1, 2009 through June
30, 2009 is 38¢ per mile.

Documents to Acting Chief ALJ Overfield

Acting Chief ALJ Overfield requests that any document requiring his
attention as Acting Chief on the Frankfort motion docket should be
sent directly to the DWC office and should not be sent to his Hender-
son, KY office. This causes delay in whatever activity is required in
those claims.

Hospital Fee Schedule

Please be advised that the final proposed change to the hospital fee
schedule regulation has been submitted to LRC and should be con-
sidered by the Regulatory Review Subcommittee at its regular meet-
ing in April. If approved by the Subcommittee, this regulation will re-
place the existing regulation. For a copy of the proposed regulation:
Hospital Fee Schedule Regulation.
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JUNE 17-18, 2009
Overland Park Marriott
Overland Park, Kansas
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Check the NWCDN Website for upcoming seminar in-
formation/registration:
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